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LIMITED LIABILITY COMPANY AGREEMENT OF 

NEW LEAF INVESTMENTS AZ, LLC 

 

 

This LIMITED LIABILITY COMPANY AGREEMENT (the “Agreement”) of New 

Leaf Investments AZ, LLC, a Delaware limited liability company (the “LLC”), is effective as of 

December 15, 2015, by and among the LLC, New Leaf AZ Management, LLC, a Delaware 

limited liability company (the “Manager”), and each of the Persons listed on Schedule A as 

either a Class A Unitholder or a Class B Unitholder (together with any other Persons admitted as 

Unitholders pursuant to this Agreement, the “Unitholders”). 

R E C I T A L S 

WHEREAS, the Unitholders desire to establish a limited liability company under and 

pursuant to the laws of the State of Delaware for the purpose of, among other things, purchasing 

an ownership interest in each of the Project Entities (as defined herein); and 

WHEREAS, the Unitholders desire to set forth in this Agreement their respective rights 

and obligations with respect to such limited liability company. 

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of 

which is hereby acknowledged, the LLC, the Manager and the Unitholders hereby agree as 

follows: 

ARTICLE I 

Definitions 

Capitalized words and phrases used in this Agreement have the following meanings: 

1.1 “Act” means the Delaware Limited Liability Company Act, as amended from 

time to time, or any corresponding provisions of succeeding law. 

1.2 “Affiliate” means, with respect to any Person, (a) any Person directly or indirectly 

Controlling, Controlled by, or under common Control with such Person, (b) any officer, director, 

or general partner of such Person, or (c) any Person who is an officer, director, general partner, 

manager, or trustee of any Person described in clauses (a) or (b) of this sentence.   

1.3 “Agreement” means this Limited Liability Company Agreement, as amended 

from time to time. 

1.4 “Assignee” means (a) a transferee of Units in a manner permitted by this 

Agreement, but who has not been admitted as a Member, or (b) any other Person who becomes 

an Assignee pursuant to Section 8.5.   

1.5 “Available Cash” means all monies received by the LLC from any source, less 

any portion of such monies used to pay for, or establish reserves to pay for, the LLC’s expenses, 

debt payments, obligations, liabilities, capital improvements, replacements and contingencies, all 

as determined by the Manager.  “Available Cash” shall not include any monies if: (a) the 
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distribution of such monies is prohibited by, or would create a default or an event of default 

under, any agreement to which the LLC is subject; or (b) the distribution of such monies would 

violate the Act, in each case as determined by the Manager. 

1.6 “Bankruptcy” means, with respect to any Person, to (a) admit in writing its 

inability to pay debts as they become due; (b) apply for, consent to, or acquiesce in the 

appointment of a trustee, receiver or other custodian for such Person or any property thereof, or 

make a general assignment for the benefit of creditors; (c) commence any bankruptcy, 

reorganization, debt arrangement, or other case or proceeding under any bankruptcy or 

insolvency law, or any dissolution or liquidation proceeding in respect of such Person; (d) 

consent to or acquiesce in any such case or proceeding of the type set forth in the foregoing 

clause (c); or (e) take any action to authorize, or act in furtherance of, any of the foregoing. 

1.7 “Business Day” means any day other than Saturday, Sunday or a day on 

which commercial banks are authorized or required to close in Chicago, Illinois. 

1.8 “Capital Account” means, with respect to each Unitholder, the capital account 

maintained for such Unitholder in accordance with the Code and the Regulations. 

1.9 “Capital Contribution” means, with respect to any Unitholder, the amount of 

money or the value of any property (other than money), as the case may be, contributed to the 

LLC by such Unitholder. 

1.10 “Capital Protection Right” has the meaning specified in Section 5.3.  

1.11 “Certificate of Formation” has the meaning specified in Section 2.2. 

1.12 “Class A Invested Capital” means, with respect to each Class A Unitholder, the 

Capital Contribution of such Class A Unitholder as reduced from time to time (but not below 

zero) on a dollar for dollar basis by all distributions made or deemed to have been made by the 

LLC to such Class A Unitholder or any prior owner of such Class A Unitholder’s Class A 

Unit(s). 

1.13 “Class A Member” means a Member holding Class A Unit(s). 

1.14 “Class A Ownership Percentage” means, with regard to each Class A Unitholder, 

a fraction (expressed as a percentage), the numerator of which is the number of Class A Units 

owned by such Class A Unitholder and the denominator of which is the number of Class A Units 

owned by all Class A Unitholders. 

1.15 “Class A Unit” means a Unit designated as a “Class A Unit” in the books and 

records of the LLC. 

1.16 “Class A Unitholder” means a Member or Assignee holding Class A Unit(s). 

1.17 “Class B Unitholders” means, initially, New Leaf AZ Promote, LLC, and any 

other Person who becomes an owner of Class B Units in accordance with the terms and 

conditions of this Agreement. 
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1.18 “Class B Ownership Percentage” means, with regard to each Class B Unitholder, 

a fraction (expressed as a percentage), the numerator of which is the number of Class B Units 

owned by such Class B Unitholder and the denominator of which is the number of Class B Units 

owned by all Class B Unitholders. 

1.19 “Class B Unit” means a Unit designated as a “Class B Unit” in the books and 

records of the LLC. 

1.20 “Class B Unitholder” means a Member or Assignee holding Class B Unit(s).  

1.21 “Closing Date” means the date the LLC closes on the Equity Purchase. 

1.22 “Code” means the Internal Revenue Code of 1986, as amended from time to time, 

or any corresponding provisions of succeeding law.   

1.23 “Confidential Information” has the meaning specified in Section 13.5. 

1.24 “Control” or “Controlled” means, the power, directly or indirectly, to direct or 

cause the direction of the management and policies of a Person, whether through the ownership 

of voting securities, by contract or otherwise. 

1.25 “Dissolution” has the meaning specified in Section 11.1. 

1.26 “Equity Purchase” means the LLC’s collective purchase of a membership interest 

in each Project Entity.  

1.27 “Formation Documents” means the Certificate of Formation together with any 

amendments thereto. 

1.28 “LLC” means New Leaf Investments AZ, LLC, the limited liability company 

governed by this Agreement. 

1.29 “Losses” has the meaning specified in the definition of Profits. 

1.30 “Majority in Class A Interest” means those Class A Members from time to time 

holding at least a majority of the outstanding Class A Units. 

1.31 “Manager” means, initially, New Leaf AZ Management, LLC, a Delaware limited 

liability company, and any successor Manager appointed in accordance with Section 9.2(d). 

1.32 “Manager Indemnitee” has the meaning specified in Section 9.8(b). 

1.33 “Mandatory Sale Obligation” has the meaning specified in Section 8.7. 

1.34 “Member” means each of the Persons who becomes a Class A Member or a 

Class B Member pursuant to Section 5.1 or 5.2, respectively, and any other Persons subsequently 

admitted as a Member in accordance with the terms of this Agreement. 
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1.35 “New Leaf Sponsor” means New Leaf AZ Promote, LLC, a Delaware limited 

liability company, and its Permitted Transferees, if any. 

1.36 “Required Capital Amount” has the meaning specified in Section 5.1. 

1.37 “Offering Memorandum” means that certain Confidential Private Offering 

Memorandum of the LLC concerning the offering of Class A Units, as circulated by the 

Manager, as the same may be updated from time to time.   

1.38 “Permitted Transferee” means, with respect to a transferring Member, any of the 

following Persons:  

(a) for an individual Member (i) such individual’s estate, spouse and/or lineal 

descendants, (ii) any trust in which all of the current beneficiaries on the date of such transfer 

consist solely of any one or more of such individual and/or the Persons described in clause (a)(i), 

and (iii) any entity in which the owners thereof consist solely of such Member and/or one or 

more of the Persons described in clause (a)(i) or (ii);   

(b) for a trust Member (i) any current beneficiary of such trust on the date of 

such transfer, (ii) the spouses and/or lineal descendants of the Persons described in clause (b)(i), 

(iii) any trust in which all of the current beneficiaries on the date of such transfer consist solely 

of any one or more of such trust and/or the Persons described in clause (b)(i) and (b)(ii), and (iv) 

any entity in which the owners thereof consist solely of such Member and/or one or more of the 

Persons described in clauses (b)(i), (ii) or (iii); and 

(c) for a Member that is a non-natural Person other than a trust (i) any natural 

person who, directly or indirectly, holds a beneficial interest in such Member, (ii) the spouse(s) 

and/or lineal descendants of the Persons described in clause (c)(i), (iii) any trust in which all of 

the current beneficiaries on the date of such transfer consist solely of any one or more of the 

Persons described in clause (c)(i) and (c)(ii); and (iv) any entity in which the owners thereof 

consist solely of such Member and/or one or more of the Persons described in clauses (c)(i), (ii) 

or (iii). 

1.39 “Person” means any individual, partnership, limited liability company, joint 

venture, corporation, trust or other entity. 

1.40  “Prime Rate” means the prime rate of interest published, from time to time, in the 

Wall Street Journal or any successor publication.  

1.41 “Profits” and “Losses” means, for each calendar year or other period, an amount 

equal to the LLC’s taxable income or loss for such year or period, determined in accordance with 

the Code and the Regulations. 
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1.42 “Project Entity” means, each of (i) JJSM Equipment Fund, LLC, an Arizona 

limited liability company; (ii) JJSM Real Estate Fund, LLC, an Arizona limited liability 

company; and (iii) Premier Consulting and Management Solutions, LLC, an Arizona limited 

liability company. 

1.43 “Regulations” means the income tax regulations promulgated under the Code, as 

such regulations may be amended from time to time (including corresponding provisions of 

succeeding regulations). 

1.44 “Required Capital Amount” has the meaning specified in Section 5.1. 

1.45 “Securities” has the meaning specified in Section 5.3. 

1.46 “Subscriber” has the meaning specified in Section 5.1. 

1.47 “Subscription Agreement” means the subscription agreement for Units executed 

and delivered to the LLC by a Unitholder.   

1.48 “Subscription Amount” has the meaning specified in Section 5.1. 

1.49 “Subscriptions” has the meaning specified in Section 5.1. 

1.50 “Third Party” has the meaning specified in Section 8.7.  

1.51 “Transaction Documents” means all documents concerning the purchase of an 

interest in the Project Entities including, without limitation, all operating agreements and 

documentation concerning the LLC’s membership interest in each of the Project Entities.  

1.52 “Transfer” means sell, transfer, assign, or gift, whether voluntarily or otherwise, a 

Unit, or pledge or grant a security interest in or otherwise suffer to exist, an interest in a Unit.   

1.53 “Unit” means a quantitative measure of a Unitholder’s ownership interest in the 

LLC and includes a Class A Unit or a Class B Unit where no distinction is made. 

1.54  “Unitholder” means a Member or Assignee that holds one or more Units. 

ARTICLE II 

Formation of Limited Liability Company 

2.1 Statutory Authority.  The Unitholders agree to enter into and join together in a 

limited liability company pursuant to this Agreement and under and pursuant to the provisions of 

the Act. 

2.2 Certificate of Formation.  Lawrence J. Feller, as organizer of the LLC, filed a 

Certificate of Formation with the Office of the Secretary of State of Delaware (the “Certificate of 

Formation”), thereby organizing the LLC.  The Unitholders hereby acknowledge and confirm the 

authority of said organizer to file the Certificate of Formation.  The Manager shall cause 

amendments to the Certificate of Formation to be filed whenever required by the Act.  Such 
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amendments may be executed by the Manager or by any other Person authorized by the 

Manager.   

2.3 Primacy of this Agreement.  To the extent allowed by the Act, this Agreement 

will govern in the event of any conflict (a) between this Agreement and the Formation 

Documents; and (b) between this Agreement and the Act. 

ARTICLE III 

The Limited Liability Company 

3.1 Name.  The business of the limited liability company governed by this Agreement 

shall be conducted under the name “New Leaf Investments AZ, LLC” or such other name as 

shall be selected by the Manager. 

3.2 Place of Business; Registered Agent for Process.  The principal place of business 

of the LLC shall be located at 1700 Higgins Road, Des Plaines, Illinois 60018, or at such other 

place as may from time to time be designated by the Manager.  The registered office and 

registered agent of the LLC in the State of Delaware shall be the registered office and registered 

agent designated in the Formation Documents.  

3.3 Term.  The LLC commenced upon the filing of the Certificate of Formation and 

shall continue until the effective date of filing of any certificate of cancellation of the LLC or 

upon the administrative dissolution of the LLC following Dissolution. 

3.4 Title to Property.  All of the LLC’s property shall be owned by the LLC as an 

entity, and no Unitholder shall have any ownership interest in such property of the LLC in its 

individual name or right, and each Unitholder’s Units in the LLC shall be personal property for 

all purposes.   

ARTICLE IV 

Purpose 

The purpose of the LLC shall be:  (a) to make an investment in the Project Entities; (b) to 

enter into the Transaction Documents; (c) to exercise or waive, any and all rights, and address 

any obligations, contemplated by the Transaction Documents; and (d) to conduct all activities 

reasonably necessary or desirable to accomplish the foregoing purposes, and to do anything 

necessary or incidental to any of the foregoing, which in each case is permitted under the Act. 

ARTICLE V 

Capital Contributions; Additional Capital; Admission of Initial Members 

5.1 Capital Contributions of Class A Members; Admission of Class A Members.  The 

LLC has solicited or is soliciting subscriptions (“Subscriptions”) for Class A Units by certain 

Persons (each, a “Subscriber”) pursuant to the Subscription Agreement and the Offering 

Memorandum.  All Subscription Amounts have been or shall be deposited and maintained in a 

non-interest bearing bank account of the LLC until the LLC has raised capital (“Required Capital 

Amount”) sufficient to allow it to fund the Equity Purchase and to fund all other initial expenses 

of the LLC, as determined by the Manager, in its sole discretion.  The Manager hereby confirms 
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that at least five percent (5%) of the Required Capital Amount shall be funded by New Leaf 

Sponsor or its Affiliates, or their respective principals, employees or contractors.  At such time as 

the LLC raises the Required Capital Amount, the Manager shall accept all such Subscriptions, in 

which case the following shall occur (and the Manager is authorized to update Schedule A to 

reflect the same):  (a) the respective Subscriber shall be admitted to the LLC as a Class A 

Member, and the LLC shall issue 1,000 Class A Units for each $100,000 increment of 

Subscription amount (“Subscription Amount”) set forth in such Subscriber’s Subscription 

Agreement (or a pro rata number of Units for Subscription Amounts of less than $100,000 

increments) to such Subscriber and credit the Capital Account of such Subscriber in the amount 

of such Subscriber’s Subscription Amount (and reflect such as the Capital Contribution of such 

Class A Member); and (b) the Subscription Amount of such Subscriber shall be released to the 

LLC to be used for any purpose permitted by this Agreement.  The Manager shall adjust 

Schedule A from time to time as appropriate to correctly reflect the identity of Class A 

Unitholders, their respective Subscription Amount and Capital Contribution, and the number of 

Class A Units owned by them.  If (x) the LLC does not receive the Required Capital Amount by 

the time the LLC decides to terminate the offering of Class A Units, or (y) the Manager 

determines that the LLC will not be able to complete, or elects not to complete, the Equity 

Purchase, the LLC shall promptly return the Subscription Amounts to the Subscribers without 

interest, no Subscriber shall be admitted to the LLC as a Class A Member, and this Agreement 

shall automatically terminate.  

5.2 Admission of Class B Members.  Concurrent with the formation of the LLC, the 

LLC admitted New Leaf Sponsor as a Class B Member and issued to it those Class B Units set 

forth across from New Leaf Sponsor’s name on Schedule A.  The Manager shall adjust Schedule 

A from time to time as appropriate to correctly reflect the identity of Class B Unitholders, the 

number of Class B Units owned by them, and their respective Capital Contributions, as 

applicable. 

5.3 Additional Capital.  In the event that the Manager decides that it is necessary or 

advisable to raise additional capital, the Manager may issue additional or new Units or other 

securities (in either case, “Securities”) in the LLC for such amounts and on such terms as the 

Manager deems appropriate and, in connection therewith, the Manager shall have, by way of 

example only and not by way of limitation, the power to create new classes of Units having such 

rights and preferences as the Manager shall deem appropriate, to issue such Units, and to admit 

purchasers of such Units as Members (as appropriate); provided, however, each Class A Member 

shall have the right (“Capital Protection Right”) to purchase such proposed Securities in 

proportion to its Class A Ownership Percentage.  The Manager shall give each existing Class A 

Member written notice of the proposed issuance of Securities, and each existing Class A 

Member shall have the right, exercisable within ten (10) days of receipt of such written notice, to 

purchase that number of such Securities equal to the product of (x) the total number of Securities 

proposed to be issued multiplied by (y) such Class A Member’s Class A Ownership Percentage 

then in effect on the date of delivery of such notice.  To the extent any Securities are not 

purchased by the existing Class A Members pursuant to the Capital Protection Right granted 

herein, the Manager may issue such Securities to any Persons (which may include the Manager 

or its Affiliates or any Member) and such Persons may be admitted to the LLC as Members (as 

appropriate).  The Manager shall reflect the creation of any new class of Securities in an 
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amendment to this Agreement.  Notwithstanding the foregoing, the Capital Protection Right shall 

not apply to the issuance or Transfer of any Class B Units.  

5.4 No Additional Capital Contributions Required.  Unless a Member otherwise 

commits to fund a Capital Contribution pursuant to Section 5.3, no Unitholder shall be required 

to make any additional Capital Contribution to the LLC. 

5.5 Interest.  No interest shall be paid or accrued on the Capital Account of any 

Unitholder. 

5.6 Withdrawal of Capital Contributions.  No Unitholder has any right to withdraw 

any Capital Contribution from the LLC. 

ARTICLE VI 

Tax Allocations 

6.1 Allocations of Profits and Losses.  Except as otherwise provided in this 

Article VI, Profits and Losses for each calendar year or other period shall be allocated to the 

Unitholders in such a manner such that, as of the end of each calendar year, the sum of (i) the 

Capital Account of the Unitholder, (ii) such Unitholder’s share of “partnership minimum gain” 

(as defined and determined in accordance with Sections 1.704-2(b)(2) and 1.704-2(d) of the 

Regulations), and (iii) such Unitholder’s share of “partner nonrecourse debt minimum gain (as 

defined and determined in accordance with Sections 1.704-2(i)(2) and 1.704-2(i)(3) of the 

Regulations), shall be equal, as nearly as possible, to the respective net amounts that would be 

distributed to such Unitholder if the LLC sold all of its properties for cash equal to their 

respective book values as determined and adjusted under Section 704(b) of the Code and the 

Regulations thereunder, satisfied all of its liabilities, and distributed the remaining proceeds in 

accordance with Section 11.1. 

6.2 Curative Allocations.  The allocations set forth in Section 6.1 are intended to 

allocate Profits and Losses to the Unitholders in compliance with the requirements of 

Section 704(b) and 704(c) of the Code and the Regulations.  If the Manager reasonably 

determines that any allocation pursuant to the provisions of Section 6.1 does not satisfy the 

requirements of Section 704(b) or 704(c) of the Code or the Regulations (including the minimum 

gain and partner offset requirements of Section 1.704-2 of the Regulations or the qualified 

income offset requirements of Section 1.704-1(b)(2)(d) of the Regulations), then, 

notwithstanding Section 6.1 to the contrary, Profits and Losses or items included therein shall be 

allocated in such manner as the Manager shall reasonably determine to be required by 

Section 704(b) and 704(c) of the Code and the Regulations.   

6.3 Acknowledgement of Unitholders.  THE UNITHOLDERS (EITHER THROUGH 

THEIR OWN EFFORTS OR FOLLOWING ADVICE OF THEIR OWN INCOME TAX 

ADVISORS) ARE AWARE OF THE INCOME TAX CONSEQUENCES OF THE 

ALLOCATIONS MADE BY THIS ARTICLE VI AND HEREBY AGREE TO BE BOUND BY 

THE PROVISIONS OF THIS ARTICLE VI IN REPORTING THEIR SHARES OF LLC 

PROFIT AND LOSS FOR INCOME TAX PURPOSES. 
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ARTICLE VII 

Distributions 

7.1 Distributions of Available Cash.  Available Cash shall, at the discretion of the 

Manager, be distributed by the LLC in the following order of priority:   

(a) first, 100% to the Class A Unitholders, pro rata in proportion to their respective 

Class A Invested Capital balance, until the Class A Unitholders have received 

aggregate distributions pursuant to this Section 7.1(a) in an amount equal to 10% 

of the total amount of Capital Contributions made by all Class A Unitholders; 

(b) second, (x) 80% to the Class A Unitholders, pro rata in proportion to their 

respective Class A Invested Capital balance and (y) 20% to the Class B 

Unitholder(s), pro rata in accordance with their respective Class B Ownership 

Percentage, until the Class A Invested Capital balance of each Class A Unitholder 

has been reduced to zero; and  

(c) thereafter, (x) 50% to the Class A Unitholders, pro rata in accordance with their 

respective Class A Ownership Percentage and (y) 50% to the Class B 

Unitholder(s), pro rata in accordance with their respective Class B Ownership 

Percentage. 

7.2 Tax Distributions.  Notwithstanding the provisions of Section 7.1, to the extent 

the LLC has Available Cash, the Manager shall make distributions prior to April 1st of each 

year, in an amount equal to: (a) the income taxes payable by the Unitholders as a result of the 

allocation of the LLC’s taxable income to the Unitholders during the prior calendar year less 

(b) the amount of distributions made during the prior calendar year (excluding any such 

distributions made pursuant to this Section 7.2 during the prior calendar year and relating to the 

year preceding such prior calendar year).  For purposes of calculating the distributions payable to 

the Unitholders as a result of income allocated to each Unitholder, each Unitholder shall be 

assumed to be subject to the highest marginal individual federal and Illinois state income tax 

rates.  Notwithstanding anything herein to the contrary, distributions required by this Section 7.2 

shall only be made to the extent that the LLC earns Profits subsequent to the date of this 

Agreement that are not a recoupment of Losses incurred after the date of this Agreement.  Any 

tax distribution made to a Unitholder pursuant to this Section 7.2 will be deemed to be an 

advance distribution of amounts otherwise distributable to such Unitholder pursuant to 

Section 7.1 in the order provided therein.  

7.3 Amounts Withheld.  All amounts withheld or required to be withheld pursuant to 

the Code or any provision of any state, local or foreign tax law with respect to any payment or 

distribution to the LLC or the Unitholders shall be treated as amounts paid or distributed, as 

applicable, for all purposes under this Agreement.  The Manager is authorized to withhold from 

payments or distributions, and to pay over to any federal, state, local or foreign government, any 

amounts required to be so withheld pursuant to the Code or any provisions of any other federal, 

state, local or any foreign law, and shall allocate any such amounts to the Unitholders with 

respect to which such amount was withheld.  If the LLC is required to withhold and pay over to 

taxing authorities amounts on behalf of a Unitholder exceeding Available Cash to be distributed 
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to such Unitholder, such payment by the LLC shall constitute a demand loan to such Unitholder, 

accruing interest at the Prime Rate plus five percent (5%).  Any such loan shall be repaid to the 

LLC, in whole or in part, as determined by the Manager, either (a) out of any distributions from 

the LLC to which the Unitholder is entitled to receive or (b) by the Unitholder in cash upon 

demand by the Manager.   

7.4 Right of Set-Off.  The Manager may set off against any distribution otherwise 

payable to a Unitholder any past-due obligation of a Unitholder to the LLC or any past-due 

obligation of a transferor of the Units of a Unitholder. 

ARTICLE VIII 

Transfers 

8.1 Prohibitions on Transfers.  Except for sales or transfers of Units by Members to 

Permitted Transferees in compliance with Sections 8.2 and 8.3, no Unitholder may Transfer of 

all or any portion of such Unitholder’s Units without the prior written consent of the Manager.  

Any purported Transfer contrary to this Section 8.1 shall be null and void and of no legal force, 

effect or validity whatsoever, and any Person to whom Units are attempted to be Transferred in 

violation of this Section 8.1 shall not be entitled to receive allocations or distributions or have 

any other rights in or with respect to the Units. 

8.2 Transfers to Permitted Transferees.  Any Member may, subject to the terms and 

conditions of this Section 8.2 and Section 8.3, sell or transfer all or a portion of its Units to a 

Permitted Transferee; provided, however, that any Member desiring to Transfer any Units to a 

Permitted Transferee shall give the Manager 30 days’ prior written notice thereof.  Once the 

conditions of Transfer have been satisfied, a Permitted Transferee shall be admitted as a Member 

of the LLC. 

8.3 Conditions of Transfer.  As a condition to any Transfer of Units, (a) the Manager 

may require that the proposed transferee deliver a written instrument consenting to be bound by 

the terms and conditions of this Agreement; (b) the transferor and the transferee shall reimburse 

the LLC for any fees and expenses incurred by the LLC in connection with any such Transfer 

and shall be jointly and severally liable therefor; (c) the Manager may require that the proposed 

transferee provide an opinion of counsel, reasonably satisfactory to the Manager, that any such 

Transfer will not violate the registration requirements of the Securities Act of 1933, as amended, 

or any state securities laws and will not cause the LLC to be treated as a publicly-traded 

partnership under the Code and the Regulations; and (d) in the case of a proposed Transfer to a 

Permitted Transferee, the proposed transferee must qualify as a Permitted Transferee and the 

Manager may require that the transferring Member and the proposed transferee provide 

documentation evidencing that such requirement has been satisfied. 

8.4 Admission of Member.  No Person who acquires Units (including by way of any 

Transfer permitted by the Manager pursuant to Section 8.1) shall be admitted to the LLC as a 

Member without the written consent of the Manager, which may be withheld in the Manager’s 

sole discretion; provided, upon a sale or transfer of Units to a Permitted Transferee that has 

satisfied the conditions of Transfer set forth in Section 8.2 and 8.3, the Manager shall 

immediately admit the transferee as a Member.  No Person that is not a Member may contribute 
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capital to the LLC or be admitted to the LLC as a Member without the prior written consent of 

the Manager.  Upon the admission of a new Member, all references in this Agreement to the 

Members and the Unitholders shall be deemed to include the new Member.   

8.5 Assignees.  A Person who acquires Units by way of a Transfer prohibited by this 

Agreement but nonetheless respected by a court of law or by operation of law despite the 

language of Section 8.1 to the contrary shall be an Assignee unless admitted to the LLC as a 

Member upon the written consent of the Manager.  In the event that, without the consent of the 

Manager, the ownership of a Member that is not an individual or a trust changes, whether 

voluntarily or involuntarily, such that following such change any owner of such Member is not a 

Permitted Transferee of any owner of such Member as of the date hereof, such Member shall 

automatically become an Assignee.  In the event that the trust agreement of a Member that is a 

trust is amended such that the trust no longer qualifies as a Permitted Transferee or the 

beneficiaries of such trust are changed such that following such change any beneficiary of such 

trust is not a Permitted Transferee of any beneficiary of such trust as of the date hereof, such 

trust Member shall automatically become an Assignee.  In the event of a change of Control of a 

non-natural Unitholder or Bankruptcy of a Unitholder, such Unitholder shall automatically 

become an Assignee.  In the case of Members who are not natural individuals, if the beneficial 

interest holders in such a Member upon acceptance of such Member’s Subscription Agreement is 

different than the beneficial interest holders identified in such Member’s Subscription 

Agreement, such Member shall automatically become an Assignee. 

8.6 Certain Rights and Obligations Upon and Following Transfer of Units; Rights of 

Assignees.  After the effective date of any sale or transfer of Units, the LLC shall pay all 

distributions and make all allocations on account of the Units so transferred to the transferee 

Unitholder.  Any Member who sells or transfers all of its Units in the LLC in a manner permitted 

by this Agreement shall, upon the effective date of such Transfer, cease to be a Member of the 

LLC, and all of its interest in the Profits, Losses, allocations and distributions shall, unless 

otherwise expressly provided herein, cease and terminate with respect to the Units so 

Transferred, except any assignment of all or any portion of its Units in the LLC shall not relieve 

the assignor of its obligations under this Agreement whether arising prior to or subsequent to 

such Transfer.  Any Person who acquires Units, whether admitted as a Member or who is an 

Assignee, shall automatically be deemed to have consented to be bound by all of the terms and 

conditions of this Agreement.  Except to the extent, if any, expressly provided herein, an 

Assignee shall have no rights whatsoever in respect of the LLC (including any right to access 

any information of the LLC) except the right to receive allocations and distributions to the extent 

provided in this Agreement. 

8.7 Mandatory Sale Obligation Provision.  In the event New Leaf Sponsor desires to 

sell all of the Class B Units owned by it or its Permitted Transferees to a Person that is not a 

Permitted Transferee of New Leaf Sponsor (“Third Party”), New Leaf Sponsor shall be obligated 

to require the Third Party to agree to purchase all of the Units owned by the remaining 

Unitholders, and the remaining Unitholders shall be required to sell all of their Units to the Third 

Party (“Mandatory Sale Obligation”).  In the event of a sale pursuant to the Mandatory Sale 

Obligation, the total proceeds from the sale of such Units shall be paid to the Unitholders in the 

same manner as if the proceeds had been received by the LLC and subsequently distributed to 

the Unitholders pursuant to Section 11.1.  New Leaf Sponsor shall endeavor to notify each of the 
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remaining Unitholders of the Mandatory Sale Obligation no less than fifteen (15) days prior to 

the closing of the proposed transfer which notice shall include the following:  (a) that New Leaf 

Sponsor proposes to transfer all of the Class B Units owned by it or its Permitted Transferees; (b) 

the identity of the Third Party; (c) the proposed purchase price, form of consideration and terms 

and conditions applicable exclusively to the sale of Units offered by the Third Party (to the 

extent then known); (d) the anticipated closing date of such proposed purchase; and (e) any other 

terms and conditions New Leaf Sponsor requires of Unitholders in connection the proposed 

transfer of Units.  Each Unitholder acknowledges that the LLC has the right to cancel or transfer 

a Unitholder’s Units in the event that the Unitholder does not transfer its Units in connection 

with the Mandatory Sale Obligation, in which case the LLC shall hold in trust for the benefit of 

such Unitholder its share of the proceeds and may deduct therefrom any fees and expenses 

incurred in holding such proceeds in trust.  

ARTICLE IX 

Management of the LLC 

9.1 Management and Control.  The business and affairs of the LLC shall be managed 

exclusively by the Manager.  The Manager shall have the sole and exclusive authority to act for 

and on behalf of the LLC in all matters in connection with or relating to the LLC’s business and 

affairs including, without limitation, (a) consummating the Equity Purchase, (b) entering into the 

Transaction Documents and (c) exercising or waiving, as the case may be, all rights of the LLC, 

and carrying out all obligations of the LLC, under the Transaction Documents.  Any and all 

decisions of the Manager hereunder (whether expressly indicated to be within the Manager’s 

“discretion” or not) shall be made by the Manager, in its sole and absolute discretion.  With 

respect to third parties, the Manager’s signature on any agreement or other document shall be 

sufficient to bind the LLC in respect thereof and shall conclusively evidence the authority of the 

Manager with respect thereto. 

9.2 Appointment, Resignation and Removal of the Manager; Vacancy. 

(a) The initial Manager shall be New Leaf AZ Management, LLC, a Delaware 

limited liability company. 

(b) A Manager may resign upon ten (10) days’ advance written notice to the LLC and 

the Class A Members.   

(c) The Manager may not be removed. 

(d) In the event there is no Manager serving hereunder at any time, New Leaf 

Sponsor shall designate a Person to act as the Manager, but if New Leaf Sponsor 

(or one of its Affiliates) fails to designate a replacement Manager within thirty 

(30) days after written notice from a Majority in Class A Interest, then such 

replacement Manager shall be designated by a Majority in Class A Interest. 
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9.3 Duties and Obligations of the Manager. 

(a) The Manager shall take all actions which may be necessary or appropriate for the 

continuation of the LLC’s valid existence as a limited liability company. 

(b) The Manager shall devote to the LLC such time as may be necessary for the 

proper performance of all duties hereunder, but the Manager shall not be required 

to devote full time to the performance of such duties. 

(c) The Manager shall use commercially reasonable efforts to provide, or cause to be 

provided, to all Members (and Assignees in the case of clause (ii) below only) the 

following documentation, within the time period specified below:   

(i) An update as to the status of the LLC’s investment in the Project Entities 

delivered no less frequently than once per year. 

(ii) Following the end of each calendar year, the information necessary for 

Unitholders to prepare such portion of their federal and state income tax 

returns as relate to the LLC.   

(iii) As soon as practical following the final liquidation of the LLC, a 

statement setting forth the final distribution of cash and any other assets 

upon final liquidation of the LLC. 

All financial information provided to Members shall be unaudited. 

Any information to be provided by the Manager under this Section 9.3 may be 

provided to the Unitholders electronically. 

(d) The Unitholders acknowledge and agree that the Manager’s sole obligations and 

duties shall be limited to those set forth in this Agreement and the implied 

covenant of good faith and fair dealing, and all other obligations and duties are 

hereby waived. 

9.4 Rights or Powers of Unitholders.  The Unitholders shall have no rights or powers 

to take part in the management or control of the LLC or its business or affairs. 

9.5 Certain Affiliate Matters.   

(a) The Manager may, on behalf and at the expense of the LLC, engage any 

Unitholder or a Manager, or an Affiliate of any Unitholder or of any Manager, to render services 

or provide goods to the LLC, provided that the fees or other amounts payable for such services or 

goods are comparable to those prevailing in arms-length transactions for similar services or 

goods.  Without limiting the generality of the foregoing, the Unitholders expressly approve of the 

following payments and fees: 

(i) In consideration of the Sponsor assisting in coordinating the 

consummation of the Equity Purchase, the LLC shall pay to the Sponsor 
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or its designee, concurrent with the consummation of the Equity Purchase, 

a business acquisition fee equal to one percent (1%) of the total amount of 

funds collectively invested by the LLC into the Project Entities. 

(ii) In consideration of the Manager or one of its Affiliates performing asset 

management services on behalf of the LLC, the Manager or its designee 

shall be paid an annual asset management fee equal to not less than 1% of 

the Required Capital Amount.  Such fee shall be earned quarterly in 

advance and shall be paid on the first day of each calendar quarter. 

(b) The LLC shall promptly reimburse the Manager and any of its Affiliates, 

and any employee, agent or attorney of the LLC, the Manager or any of their Affiliates, for all 

direct, out-of-pocket fees and costs (including allocable overhead costs and in-house legal fees) 

incurred by any of them on behalf of the LLC or otherwise in furtherance of the interests of the 

LLC including, without limitation, any fees and costs incurred in connection with the Equity 

Purchase (including negotiation and due diligence costs associated therewith), any fees and 

costs incurred in connection with the preparation of this Agreement, the Subscription 

Agreement and the Offering Memorandum, complying with securities laws concerning the 

raising of Capital Contributions, and the organization of this LLC.  

(c) In the event the LLC requires additional funds at any time, the Manager or 

any of its Affiliates shall have the right, but not the obligation, to advance such funds to the 

LLC without making a capital call pursuant to Section 5.3.  Any such advance shall bear interest 

at the greater of: (i) the Prime Rate plus three percent (3%); or (ii) ten percent (10%), and shall 

be repaid at such time as shall be determined by the Manager.    

9.6 Limited Liability of Unitholders, Manager and Others.  Except as expressly 

provided by the Act or by other applicable law, no Unitholder, Manager, or agent of the LLC 

(including a Person having more than one such capacity) shall be liable for any debts, 

obligations, or liabilities of the LLC or each other, whether arising in tort, contract, or otherwise, 

solely by reason of being such Unitholder, Manager or agent, or acting (or omitting to act) in 

such capacities or participating (as an employee, consultant, contractor, or otherwise) in the 

conduct of the business of the LLC.  No Unitholder shall be required to make any contribution to 

the LLC for any reason including, but not limited to, by reason of any negative balance in the 

Unitholder’s capital account.  Any negative balance in a Unitholder’s capital account shall not 

create any liability on the part of the Unitholder to any third party.  No Manager or Unitholder 

will be liable to any Unitholder because any taxing authority disallows or adjusts income, 

deductions or credits reflected in the tax returns of the LLC or any Unitholder. 

9.7 Liability, Indemnification and Advancement. 

(a) Neither the Manager, nor any employee or agent of the Manager, shall be liable to 

any Person if the Manager or such employee or agent has complied with the 

Manager’s obligations hereunder and has not violated the implied covenant of 

good faith and fair dealing.  Without limiting the generality of the foregoing, 

(i) neither the Manager, nor any employee or agent of the Manager, shall be liable 

to any Unitholder or other Person if, in carrying out its duties, it has relied in good 
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faith upon records maintained by the LLC or upon such information, positions, 

opinions, reports or statements prepared or made by any Person, as to matters 

such Manager, or any such employee of agent of the Manager, reasonably 

believes are within such Person’s professional competence; and (ii) in carrying 

out its duties hereunder, in no event shall the Manager or any employee or agent 

of the Manager be liable or obligated to any Unitholder or other Person for any 

mistake of fact or judgment or for the doing of any act or the failure to do any act 

in conducting the business, operations or affairs of the LLC (even if the Manager 

or its Affiliates is a beneficiary of any such action or commission) unless such 

action or failure to act constitutes a breach of an express provision of this 

Agreement or constitutes a breach of the implied covenant of good faith and fair 

dealing. 

(b) The LLC shall indemnify and hold harmless, in accordance with and to the full 

extent now or hereafter permitted by law, any Manager and its members, 

managers, employees, agents, representatives and Affiliates (each, a “Manager 

Indemnitee”) who was or is a party or is threatened to be made a party to any 

threatened, pending or completed action, suit or proceeding, whether civil, 

criminal, administrative or investigative (including, without limitation, an action 

by or in the right of the LLC), by reason of such Manager Indemnitee acting on 

behalf of the LLC or as or on behalf of a Manager or by reason of any obligation 

or liability arising under or relating to matters contemplated by the Transaction 

Documents, in any case against any expenses (including attorneys’ fees, 

judgments, fines and amounts paid in settlement) actually incurred by such 

Manager Indemnitee in respect thereof.  Such indemnification is not exclusive of 

any other right to indemnification provided by law, agreement or otherwise.  

Expenses that may be subject to indemnification under this paragraph shall be 

paid in advance of the final disposition of the action, suit or proceeding to the full 

extent permitted by law, subject to the LLC’s receipt of an undertaking to repay 

the advancement in the event the recipient of the advancement is finally 

determined to be ineligible to be indemnified hereunder.  This paragraph shall be 

deemed to be a contract between the LLC and each Manager Indemnitee who is in 

or serves in such capacity at any time while this subsection and the relevant 

provisions of the Act, if any, are in effect.  Any repeal or modification of the Act 

or this paragraph shall not affect any rights or obligations then existing with 

respect to any state of facts then or theretofore existing, or any action, suit, or 

proceeding theretofore or thereafter brought or threatened, based in whole or in 

part upon any such state of facts.  The indemnification provided by this paragraph 

shall continue as to a Person who has ceased to be a Manager Indemnitee and 

shall inure to the benefit of the heirs, executors, administrators and successors of 

such Manager Indemnitee.   

(c) The LLC may, as determined by the Manager, indemnify, in accordance with and 

to the full extent now or hereafter permitted by law, any Person who was or is a 

party or is threatened to be made a party to any threatened, pending or completed 

action, suit or proceeding, whether civil, criminal, administrative or investigative 

(including, without limitation, an action by or in the right of the LLC), by reason 
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of his or its acting as an employee, agent or representative of the LLC against any 

expenses (including attorneys’ fees, judgments, fines and amounts paid in 

settlement) actually incurred by such Person in respect thereof.  Such 

indemnification is not exclusive of any other right to indemnification provided by 

law, agreement or otherwise.  Expenses with respect to which the LLC is 

permitted to provide indemnification hereunder may, in the discretion of the 

Manager, be paid in advance of the final disposition of the action, suit or 

proceeding to the full extent permitted by law, subject to the LLC’s receipt of an 

undertaking to repay the advancement in the event the recipient of the 

advancement is finally determined to be ineligible to be indemnified hereunder. 

(d) The LLC shall have the power to purchase and maintain insurance on behalf of 

any Person who is or was an agent of the LLC or a Manager Indemnitee against 

any liability asserted against such Person and incurred by such Person in any such 

capacity, or arising out of such Person’s status as an agent or Manager 

Indemnitee, whether or not the LLC would have the power to indemnify such 

Person against such liability under the provisions of this Section 9.8 or under 

applicable law.   

9.8 Acknowledgment of Affiliate Activity.  The Unitholders acknowledge that 

the Manager and New Leaf Sponsor, and each of their respective Affiliates, may be engaged in 

activities that are competitive with the activities of the LLC or the Project Entities.  The 

Unitholders acknowledge and agree that the Manager and New Leaf Sponsor, and each of their 

respective Affiliates, shall have the right to participate in such competitive activities without any 

liability or obligation owed to the LLC or any of the Unitholders, and any participation in such 

activities shall not give rise to any liability, claim or obligation against the Manager, New Leaf 

Sponsor, any of their respective Affiliates, or any other Person. 

ARTICLE X 

Books and Records 

10.1 Books of Account.  The Manager shall keep records and books of account with 

respect to the LLC’s business as are usual and customary for similar businesses.  The records 

shall include copies of the Formation Documents, this Agreement and the number and type of 

Units held by each Unitholder.  The LLC’s books and records shall be maintained at the 

principal office of the LLC and may be examined by any Member for a proper purpose during 

normal business hours upon reasonable advance notice to the LLC.  Any request by a Member 

for access to information shall be in writing and state the purpose of such request.  Subject to a 

Member stating a proper purpose to the Manager, the LLC shall comply with any reasonable 

request by a Member to access the records and books of account of the LLC; provided, however, 

that the Manager may, in its reasonable discretion, limit or deny access to such records and 

books of account, or establish conditions upon which access shall be granted, including but not 

limited to (a) prohibiting the removal of such records and books of account from the LLC’s 

principal place of business; (b) requiring that a Member execute a confidentiality agreement in 

form and substance reasonably acceptable to the Manager; (c) restricting the form in which such 

records and books of account are disclosed; (d) requiring that a Member only inspect such 

records and books of account during normal business hours after providing reasonable prior 
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written notice to the Manager; and (e) paying to the LLC the costs incurred by the LLC to 

prepare and make available to such Member any requested information including, but not limited 

to, copy costs and the costs of any associated professional time. 

10.2 Bank Accounts.  The Manager shall be responsible for causing one or more 

accounts to be maintained in one or more banks or other depositories, which accounts shall be 

used for the payment of expenditures incurred by the Manager in connection with the business 

and affairs of the LLC.  All such amounts shall be and will remain the property of the LLC, and 

shall be received, held and disbursed by the Manager for the purposes specified in this 

Agreement.  There shall not be deposited in any such accounts any funds other than funds 

belonging to the LLC, and no other funds shall in any way be commingled with such funds.  

10.3 Capital Accounts.  A Capital Account shall be maintained for each Unitholder and 

shall properly reflect each Unitholder’s share of the Profits or Losses of the LLC, and 

distributions, contributions, and other transactions by a Unitholder appropriate to be so reflected 

in such Unitholder’s Capital Account. 

10.4 Closing of Books.  The books of account shall be closed promptly after the end of 

each calendar year. 

10.5 Tax Returns and Tax Matters Partner.  The LLC shall prepare, or cause to be 

prepared, all required tax returns.  All decisions and elections as are necessary or available with 

respect to the preparation of such returns shall be made by the “tax matters partner” as 

hereinafter provided.  New Leaf Sponsor shall act as the “tax matters partner” for the LLC 

pursuant to Sections 6221-6231 of the Code.  In the event that New Leaf Sponsor no longer 

desires to serve or is not eligible to serve as the “tax matters partner,” the Manager shall 

designate a Member (with such Member’s consent) to act as “tax matters partner” for the LLC.  

The LLC shall indemnify and reimburse the “tax matters partner” for all expenses, including 

legal and accounting fees, claims, liabilities, penalties, losses and damages incurred in 

connection with any administrative or judicial proceeding with respect to the tax liability of the 

Unitholders.  The payment of all such expenses shall be made before any distributions are made 

to the Unitholders hereunder, and before any discretionary reserves are set aside by the Manager.  

The taking of any action and the incurring of any expense by the “tax matters partner” in 

connection with any such proceeding, except to the extent required by law, is a matter in the sole 

discretion of the “tax matters partner,” and the provisions hereof limiting the liability of and 

providing indemnification for the Manager shall be fully applicable to the “tax matters partner” 

in such Member’s capacity as such.  

ARTICLE XI 

Dissolution and Liquidation 

11.1 Dissolution.  The LLC shall dissolve upon the determination of the Manager 

(“Dissolution”).  Upon Dissolution, the LLC shall commence the winding up of its affairs and 

the liquidation of its assets.  Following the Dissolution of the LLC up through the effective date 

of the filing of a certificate of cancellation of the LLC or the administrative dissolution of the 

LLC, the LLC’s business and affairs shall continue to be governed by this Agreement, and the 

Manager shall have all powers provided for in this Agreement.  The proceeds from the 
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liquidation of the assets of the LLC and collection of the LLC’s receivables, together with the 

property distributed in kind, to the extent sufficient therefor, shall be applied and distributed in 

the following order of priority: (a) first, to the payment and discharge of all of the LLC’s debts 

and liabilities, except the claims of secured creditors whose obligations will be assumed or 

otherwise transferred on the liquidation of the LLC’s assets; (b) second, to the establishment of 

reserves which the Manager determines to be reasonably necessary; (c) third, to the Class A 

Unitholders, pro rata in proportion to their respective Class A Invested Capital balance, if any, 

until the Class A Invested Capital balance of each Class A Unitholder has been reduced to zero; 

and (d) thereafter, (x) 50% to the Class A Unitholders, pro rata in accordance with their 

respective Class A Ownership Percentage and (y) 50% to the Class B Unitholder(s), pro rata in 

accordance with their respective Class B Ownership Percentage. 

11.2 Rights of Unitholders.  Each Unitholder shall look solely to the property of the 

LLC for the return of such Unitholder’s Capital Contribution and has no right or power to 

demand or receive property other than cash from the LLC.  If the assets of the LLC remaining 

after payment or discharge of the debts and liabilities of the LLC are insufficient to return any 

such Capital Contribution, the Unitholders shall have no recourse against the LLC, the Manager 

or any other Person. 

ARTICLE XII 

Power of Attorney 

12.1 The Manager as Attorney-In-Fact.  Each Unitholder hereby makes, constitutes 

and appoints the Manager and any Person authorized by the Manager, with full power of 

substitution and resubstitution, the Unitholder’s true and lawful attorney-in-fact for the 

Unitholder and in the Unitholder’s name, place and stead and for the Unitholder’s use and 

benefit, to sign, execute, certify, acknowledge, swear to, file and record:  (a) all agreements, 

certificates, instruments and other documents amending or changing this Agreement as now or 

hereafter amended as the Manager may deem necessary, desirable or appropriate to reflect:  

(i) any amendments adopted by the Manager and/or the Members in accordance with the terms 

of this Agreement; provided, however, that the Manager shall not have the right, power, or 

authority to amend this Agreement by acting in the Member’s capacity as attorney-in-fact; 

(ii) the admission of any new Member admitted in accordance with the terms of this Agreement; 

and (iii) the Transfer of Units by any Unitholder; (b) any certificates, instruments and documents 

as may be required by, or may be appropriate under, the laws of each jurisdiction in which the 

LLC is doing or intends to do business; and (c) all conveyances and other instruments that the 

Manager may deem necessary, desirable or appropriate to effect the Transfer of a Unitholder’s 

Units in accordance with the terms of this Agreement.  Each Unitholder authorizes any such 

attorney-in-fact to take any further action which such attorney-in-fact shall consider necessary or 

advisable in connection with any of the foregoing, hereby giving such attorney-in-fact full power 

and authority to do and perform each and every act or thing whatsoever requisite or advisable to 

be done in connection with the foregoing as fully as such Unitholder might or could do 

personally, and hereby ratifying and confirming all that any such attorney-in-fact shall lawfully 

do or cause to be done by virtue thereof or hereof. 
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12.2 Nature of Special Power.  The power of attorney granted pursuant to this 

Article XII:  (a) is a special power of attorney coupled with an interest and is irrevocable; 

(b) may be exercised by any such attorney-in-fact by listing the identity of a Unitholder 

executing any agreement, certificate, instrument or other document with the single signature of 

any such attorney-in-fact acting as attorney-in-fact for such Unitholder; and (c) shall survive the 

death, disability, legal incapacity, bankruptcy, insolvency, dissolution, or cessation of existence 

of a Unitholder and shall survive the delivery of an assignment by a Unitholder of the whole or a 

portion of the Unitholder’s Units. 

ARTICLE XIII 

General Provisions 

13.1 No Withdrawal Right.  No Unitholder has the right to withdraw from the LLC. 

13.2 Waiver of Partition and Dissolution.  To the extent permitted by the Act, each 

Unitholder irrevocably waives any right that the Unitholder may have to:  (a) maintain any action 

for partition with respect to any of the assets of the LLC; or (b) seek a judicial or administrative 

dissolution of the LLC. 

13.3 Notices.  All notices, elections, waivers and other communications required 

hereunder shall be in writing and deemed to have been given when:  (a) personally delivered; 

(b) one Business Day after delivery to a nationally recognized overnight courier service for 

overnight delivery; (c) three days after being mailed by certified mail, postage prepaid; 

(d) received by facsimile if received between 9:00 a.m. and 5:00 p.m. Central Standard Time on 

a Business Day (or if not received on a Business Day or received after 5:00 p.m. Central 

Standard Time, the next Business Day), provided the sending party retains evidence of 

confirmation of transmission; or (e) when delivered by e-mail, if received between 9:00 a.m. and 

5:00 p.m. Central Standard Time on a Business Day (or if not received on a Business Day or 

received after 5:00 p.m. Central Standard Time, the next Business Day) provided the transmitting 

party retains evidence of confirmation of transmission, in each case, addressed as follows: 

If to the LLC: c/o The Missner Group, LLC 

 1700 Higgins Road 

 Des Plaines, IL 60018 

 Attention:  Barry Missner 

 Email: bmissner@missnergroup.com 

 

 With a copy to:  Horwood Marcus & Berk Chartered 

     500 W. Madison Street, Suite 3700 

     Chicago, Illinois 60661 

     Attn:  Lawrence J. Feller 

     Facsimile:  (312) 267-2215 

     Email:  lfeller@hmblaw.com 

 

If to a Unitholder: To the address of such Unitholder set forth in the LLC’s 

books and records. 

 

mailto:lfeller@hmblaw.com
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A party hereto may specify different contact information by written notice given to the LLC 

(with respect to a notice of change of contact information relating to a Unitholder) or to the 

Unitholders (with respect to a notice of change of contact information relating to the LLC). 

 

13.4 Amendments.  This Agreement may be amended in whole or in part only with the 

prior written consent of the Majority in Class A Interest and the Manager, except that: 

(a) no amendment may be adopted that would require a Capital Contribution from a 

Unitholder or, in the opinion of counsel to the LLC, adversely affect the limited 

liability of a Unitholder under the Act or other applicable law without the consent 

of such Unitholder; 

(b) the Manager may amend this Agreement without the consent of the Majority in 

Class A Interest (or any other Unitholder) in order to:  (i) reflect any changes 

made in the membership of the LLC, the name of the LLC, or the Capital 

Contributions, Units or Securities of any of the Unitholders; (ii) to cure any 

ambiguity or otherwise correct or clarify any provision of this Agreement; (iii) 

maintain this Agreement and the LLC in accordance with any applicable laws or 

regulations; or (iv) reflect any changes required by any lender of the LLC; 

provided, in each of the preceding clauses (i), (ii), (iii) or (iv), that no other 

provision of Section 13.4 is violated in so amending; or (v) to reflect any 

amendment contemplated by Section 5.3.   

(c) no amendment may be made to any provision of this Agreement calling for the 

consent of a specific approval of Members without a like consent to such 

amendment; and 

(d) no amendment may be made to Section 13.4 without the consent of all Class A 

Members and the Manager. 

Any amendments to this Agreement shall be in writing. 

13.5 Confidentiality.  Each Unitholder recognizes that the following information is 

considered confidential information of the LLC (collectively, “Confidential Information”):  

(a) the Offering Memorandum, and any amendments thereto or updates thereof; (b) this 

Agreement including any amendments hereto; (c) any financial information concerning the LLC 

including, without limitation, the information provided pursuant to Section 9.3(c); (d) the 

identities of Unitholders and the respective amounts invested thereby; and (e) any other non-

public information related to the business of the LLC.  Each Unitholder agrees that except for 

disclosure of Confidential Information to its attorneys, accountants and investment advisors, the 

Unitholder will not disclose, use or exploit any Confidential Information at any time unless: 

(a) the LLC consents in writing to such use, or (b) a court of lawful jurisdiction directs 

otherwise.  Any request or attempt to subpoena Confidential Information shall be reported by the 

Unitholder directly to the LLC as soon as possible after receipt of such subpoena.  The 

Unitholders shall use their best efforts to safeguard Confidential Information and to protect it 

against disclosure, misuse, loss and theft.  At such time as a Person is no longer a Unitholder, 
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such Person will immediately deliver to the LLC all Confidential Information and all copies and 

derivatives thereof.   

13.6 Entire Agreement.  This Agreement shall constitute the entire agreement among 

the parties hereto and supersede all understandings, agreements, representations and warranties 

of or between the parties with respect to the subject matter hereof.  Each party hereto represents 

and warrants that it has not relied upon any agreements, representations or warranties not 

expressly contained in this Agreement.  Notwithstanding the foregoing, each Unitholder’s 

representations, warranties and covenants in its Subscription Agreement, together with any rights 

or remedies in favor of the Manager or the LLC set forth therein, shall not be superceded by this 

Agreement and shall continue in force and effect. 

13.7 Successors.  This Agreement and all of the terms and provisions hereof shall be 

binding upon and shall inure to the benefit of the parties hereto, their respective legal 

representatives, heirs, successors and permitted assigns. 

13.8 Pronouns and Headings.  As used in this Agreement, all pronouns shall include 

the masculine, feminine, neuter, singular and plural thereof wherever the context and facts 

require such construction.  The headings, titles, and subtitles in this Agreement are inserted for 

convenience of reference only and are to be ignored in any construction of the provisions hereof. 

13.9 Calculations.  Any calculations made by the Manager concerning the LLC shall 

be deemed to be conclusive and binding on all Unitholders absent manifest error. 

13.10 Governing Law and Interpretation.  This Agreement shall be governed by and 

construed in accordance with the laws of the State of Delaware.  The language of all parts of this 

Agreement shall in all cases be construed as a whole, according to its fair meaning, and not 

strictly for or against any of the parties, regardless of who drafted this Agreement.   

13.11 Jurisdiction and Venue.  The parties hereto irrevocably agree that all actions or 

proceedings in any way, manner or respect, arising out of or related to this Agreement shall be 

litigated only in courts having situs in Cook County, Chicago, Illinois.  Each party hereby 

consents and submits to personal jurisdiction in the State of Illinois and waives any right such 

party may have to the contrary with respect to jurisdiction or venue.   

13.12 Waiver of Trial by Jury.  THE RESPECTIVE PARTIES HERETO SHALL 

AND THEY HEREBY DO WAIVE TRIAL BY JURY IN ANY ACTION, PROCEEDING 

OR COUNTERCLAIM BROUGHT BY ANY OF THE PARTIES HERETO ON ANY 

MATTERS WHATSOEVER ARISING OUT OF OR IN ANY WAY RELATED TO THIS 

AGREEMENT OR THE LLC. 

13.13 Specific Performance.  Each Unitholder agrees that the LLC, the Manager and the 

Unitholders would be irreparably damaged if any of the provisions of this Agreement are not 

performed in accordance with their specific terms and that monetary damages would not provide 

an adequate remedy in such event.  Accordingly, it is agreed that, in addition to any other remedy 

to which the LLC or the Manager may be entitled, at law or in equity, the LLC and the Manager 

shall be entitled to injunctive relief to prevent or remedy breaches of the provisions of this 
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Agreement and specifically to enforce the terms and provisions hereof in any action instituted in 

any court of competent jurisdiction, without the necessity of posting bond. 

13.14 Remedies Cumulative; Waiver; Survival.  Each and all of the various rights, 

powers and remedies set forth in this Agreement shall be considered cumulative, with and in 

addition to any other rights, powers and remedies of the parties hereto, and no one of them is 

exclusive of the others or is exclusive of any other rights, powers or remedies allowed by law or 

in equity.  The exercise, partial exercise or non-exercise of any rights, powers or remedies shall 

constitute neither the election thereof nor the waiver of any rights, powers or remedies.  

13.15 Severability.  Whenever possible, each provision hereof shall be interpreted in 

such manner as to be effective and valid under applicable law, but if any provision hereof or the 

application thereof to any party or circumstance is prohibited by or invalid under applicable law, 

such provision shall be effective only to the minimal extent of such prohibition or invalidity, 

without invalidating the remainder of such provisions or the remaining provisions hereof or the 

application of such provisions to other parties or circumstances. 

13.16 Litigation Costs.  The prevailing party in any litigation in connection with this 

Agreement, shall be entitled to recover from the non-prevailing party all costs and expenses, 

including, without limitation, reasonable attorneys’ and paralegals’ fees and costs incurred by the 

prevailing party in connection with any such litigation.   

13.17 Rights of Creditors and Third Parties under the Agreement.  This Agreement is 

not intended to benefit any creditor of the LLC or any creditor of any Unitholder.  Except and 

only to the extent required by applicable statute or expressly permitted in this Agreement, no 

creditor or other third party shall have any rights under this Agreement or any other agreement 

between the LLC and any Unitholder with respect to any Capital Contribution, distribution 

interest, allocation, or otherwise.  Notwithstanding the foregoing, the parties expressly entitled to 

indemnification hereunder, as well as Affiliates of the Manager shall be third party beneficiaries 

of this Agreement. 

13.18 No Partnership Intended for Non-Tax Purposes.  The Unitholders have formed the 

LLC under the Act.  The Unitholders do not intend to be partners one to another, or partners as to 

any third party.  The provisions of this Section are not intended to deprive the LLC of 

partnership status for Federal income tax purposes. 

13.19 Counterparts.  This Agreement may be signed in any number of counterparts with 

the same effect as if the signatures to each counterpart were upon a single instrument.  Signatures 

may be delivered by facsimile transmission or in PDF format sent via email.  All counterparts 

shall be deemed an original of this Agreement. 

13.20 Further Assurances.  Each Unitholder agrees to do all acts and things and to make, 

execute and deliver such written instruments, as may from time to time be reasonably required to 

carry out the terms and provisions of this Agreement.   

13.21 Waiver of Conflict of Interest.  Each of the parties hereto acknowledges and 

agrees that:  (a) Horwood Marcus & Berk Chartered (“HMB”) has acted, and shall act, as legal 

counsel to the LLC in the preparation of this Agreement, the Equity Purchase and other select 
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matters from time to time; (b) HMB has acted, and will continue to act, as legal counsel to the 

Manager, New Leaf Sponsor, and other Persons who are Affiliates of the LLC, the Manager and 

New Leaf Sponsor; (c) it is hereby advised by HMB that the interests of the Unitholders may, in 

certain regards, be in conflict with the interests of such other parties and, accordingly, HMB’s 

representation of the Unitholders is not in their individual best interests; and (d) to the extent the 

Unitholders have sought legal counsel from HMB, HMB is hereby advising them to retain 

separate legal counsel.  Notwithstanding the foregoing, the Unitholders: (w) desire that HMB 

represent the LLC for the purposes stated in clause (a) above; (x) have retained separate counsel 

or have knowingly waived their right to do so; (y) acknowledge and agree that HMB shall not be 

precluded from representing the LLC, the Manager, New Leaf Sponsor, or other Persons who are 

Affiliates of the LLC, the Manager or New Leaf Sponsor in any matter, whether related or 

unrelated to the LLC, and shall not assert that a conflict exists which would preclude such 

representation; and (z) jointly and severally forever waive any claim that HMB’s representation 

of the LLC, the Manager, New Leaf Sponsor, or any of their respective Affiliates constitutes a 

conflict of interest which has or may result in any of them suffering damages, losses or other 

injuries from the transactions contemplated by this Agreement.   

[Signature page follows] 
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IN WITNESS WHEREOF, the undersigned has executed this Limited Liability Company 

Agreement on behalf of the LLC as of the date first above written. 

 

LLC: 

 

New Leaf Investments AZ, LLC, a Delaware 

limited liability company  

 

By: New Leaf AZ Management, LLC, a 

Delaware limited liability company, its 

Manager 

 

 

By:       

 Name:        

 Title:              

 

 

MANAGER: 

 

New Leaf AZ Management, LLC, a Delaware 

limited liability company 

 

 

By:       

Name:        

      Title:        

 

 

INITIAL CLASS B MEMBER: 

 

New Leaf AZ Promote, LLC, a Delaware limited 

liability company 

 

By: New Leaf AZ Management, LLC, its 

 Manager 

 

 

By:       

 Name:        

 Title:        
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SCHEDULE A TO 

LIMITED LIABILITY COMPANY AGREEMENT OF 

NEW LEAF INVESTMENTS AZ, LLC 

 

 

No. Class A Unitholder 
Capital 

Contribution 

Class A 

Units 

1.    

2.    

3.    

4.    

5.    

6.    

7.    

8.    

9.    

10.    

Total
1
 -----   

 

 

No. Class B Unitholder Capital Contribution 
Class B 

Units 

1. New Leaf AZ Promote, LLC Business Plan ______ 

Total -----  ______ 

 

 

                                                 
1
 This Schedule shall be completed once the offering of Class A Units is consummated. 
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EXHIBIT E 

 

Form of Cultivation Management Services Agreement 

(draft form only) 
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CULTIVATION MANAGEMENT SERVICES AGREEMENT 

 

This Cultivation Management Services Agreement (the “Agreement”) is entered into on 

this ____ day of ___________, 2015 (the “Effective Date”), by and between, PEACE RELEAF 

CENTER I d/b/a PATIENT ALTERNATIVE RELIEF CENTER, an Arizona nonprofit 

corporation, with its principal place of business located at 12425 North 80
th

 Place, Scottsdale, 

Arizona 85260  (“PARC”), and PREMIER CONSULTING AND MANAGEMENT 

SOLUTIONS, LLC, a Arizona limited liability company, with its principal place of business 

located at 15025 N. 74
th

 Street, Scottsdale, Arizona 85260 (“PREMIER” or the “Manager”) 

(hereinafter collectively referred to as the “Parties” or individually as the “Party”).   

RECITALS 

WHEREAS, pursuant to and in compliance with Title 9; Chapter 17 Department of 

Health Services Medical Marijuana Program (the “DHS Rules”) and A.R.S. § 36-2801 et seq., as 

amended from time to time (the “Act”) (the DHS Rules and the Act collectively referred to 

herein as the “AMMA”), the Arizona Department of Health Services (“DHS”) awarded PARC a 

Medical Marijuana Dispensary Registration Certificate; 

WHEREAS, PARC operates the Patient Alternative Relief Center Medical Marijuana 

Dispensary located at 4201 E. University Drive, Phoenix, Arizona 85034 (the “Dispensary”), 

pursuant to Medical Marijuana Registration Certificate ID No. 00000091DCWY00555666, in 

the South Mountain Community Health Analysis Area #071 (the “Dispensary License”); 

WHEREAS, pursuant to the AMMA, PARC is authorized to cultivate, harvest, infuse, 

process and prepare medical marijuana (“Marijuana”) and produce manufactured and derivative 

edible and non-edible products which contain Marijuana (collectively referred to herein as 

“Marijuana Products”) for sale at its Dispensary or to any other duly licensed medical marijuana 

dispensary in the State of Arizona; 

WHEREAS, the Manager is engaged in the business of, among  other  things,  providing 

administrative, operational, advisory and management services relative to (i) cultivation site 

construction and improvements; (ii) financial management of cultivation operations; (iii) 

development and production of quality infused, manufactured and derivative medical marijuana 

products, both edible and non-edible, for ease of consumption by qualifying patients seeking 

alternative modes of ingesting medical marijuana; (iv) logistics management, product 

procurement, and product inventory management; (v) selection, negotiation and assistance with 

the procurement of third party products and services used in cultivation operations; (vi) 

engaging, training, managing and evaluating personnel and contractors for cultivation operations; 

(vii) cultivation and production of quality medical marijuana strains for effectiveness and 

treatment of specific debilitating medical conditions and qualifying patient desirability; and (viii)  

all aspects of the management, administration and operating of a medical marijuana cultivation 

facility in complete compliance with the AMMA and all other applicable rules, regulations and 

requirements (collectively, the “Cultivation Management Services”); 

WHEREAS, PARC desires to engage the Manager to exclusively provide the Cultivation 

Management Services to PARC, directly through its own personnel, which may include 
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employees, independent contractors and/or volunteers, at its authorized cultivation facility 

located at 15 N. 57
th

 Drive Phoenix, Arizona 85043 (together with any other authorized 

cultivation facility or facilities of PARC, from time to time, being collectively referred to herein 

as the “Cultivation Facility”), and the Manager desires to so provide; and 

WHEREAS, the Parties desire to set forth in this Agreement the terms and conditions 

pursuant to which PARC will engage the Manager as an independent contractor, to render the 

Cultivation Management Services relative to the Cultivation Facility. 

AGREEMENT 

NOW, THEREFORE, in consideration of the mutual terms, obligations and provisions 

set forth herein, the Parties hereto agree as follows: 

1. Term; Termination. 

(a) Term of Agreement.  This Agreement shall commence on the Effective 

Date and continue for a period of ten (10) years (the “Initial Term”) and shall automatically 

renew for one (1) additional ten (10) year term (“Subsequent Term”, and collectively with the 

Initial Term and any extension as may be agreed to pursuant to the following sentence, the 

“Term”).  As may be mutually agreed to in writing, the Parties may elect to renew this 

Agreement beyond the Initial Term and the Subsequent Term or negotiate the terms and 

conditions of a new agreement for additional terms.   

(b) Termination.  Notwithstanding Section 1(a), either Party may terminate 

this Agreement in the event of a material breach of the Agreement by the other Party, which 

breach remains uncured following thirty (30) days’ written notice thereof by the non-breaching 

Party; provided, that if such breach has not been cured within such thirty (30) day period by the 

breaching party, but the breaching party has commenced commercially reasonable, good faith 

efforts to cure such breach within such thirty (30) day period, such breaching party shall, so long 

as it continues to use commercially reasonable, good faith efforts to cure such breach, be 

afforded such additional time to cure as is reasonably necessary to address and cure such breach. 

2. Ownership of Marijuana and Marijuana Products.  The Parties acknowledge and 

agree that all Marijuana and Marijuana Products, which are cultivated, harvested, produced and 

prepared by the Manager at the Cultivation Facility, shall remain the sole and exclusive property 

of PARC, as the sole and exclusive holder of the Dispensary License.  Neither the Manager nor 

any of the Manager’s agents, volunteers, employees or independent contractors are authorized to 

enter into a transaction for the sale and purchase of Marijuana or Marijuana Products cultivated, 

harvested, produced and prepared at the Cultivation Facility.   

3. Medical Marijuana Dispensary Registration Certificate.  The Parties acknowledge 

and agree the Dispensary License was awarded and allocated to PARC by DHS.  In compliance 

with the AMMA, the Dispensary License shall remain the Dispensary License of PARC and 

nothing in this Agreement shall be construed as a transfer, sale or conveyance of the Dispensary 
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License to the Manager or any of the Manager’s successors, affiliates, agents, volunteers, 

employees or independent contractors.   

4. Obligations of the Manager. 

(a) Indemnity.  The Manager agrees to indemnify and hold harmless PARC 

against any claims or liabilities arising out of acts or omissions of the Manager or its agents 

during the Term, whether arising from the rendition of the terms of this Agreement or otherwise.  

Nothing herein shall be construed to require the Manager to indemnify PARC from any 

intentional, negligent, fraudulent or willful misconduct by PARC or by PARC’s employees, 

agents, or independent contractors. 

(b) Commitment.  The Manager acknowledges and agrees it shall take any 

actions to ensure the effective, efficient and successful administration, operation and 

management of the Cultivation Facility, through the rendering of the Cultivation Management 

Services contained herein. 

(c) Compliance.  The Manager shall take all actions action necessary in 

furtherance of, in compliance with, or otherwise in any way related to any change whatsoever in 

any applicable law, rule, statute, regulation, the entitlement and/or approval process, or other 

process or requirement relative to the procurement, entitlement, compliance, development, 

operation, or management of the Cultivation Facility that comes into being, occurs, accrues, 

becomes effective, or otherwise becomes applicable or required after the Effective Date of this 

Agreement. 

5. Obligations of PARC. 

(a) Indemnity.  PARC agrees to indemnify and hold harmless the Manager 

against any claims or liabilities arising out of acts or omissions of PARC or its agents during the 

Term, whether arising from the rendition of the terms of this Agreement or otherwise.  Nothing 

herein shall be construed to require PARC to indemnify the Manager from any intentional, 

negligent, fraudulent or willful misconduct by the Manager or by the Manager’s employees, 

agents, or independent contractors. 

(b) Commitment.  PARC shall take any action necessary in furtherance of, in 

compliance with, or otherwise in any way related to any change whatsoever in any applicable 

law, rule, statute, regulation, the entitlement and/or approval process, or other process or 

requirement relative to the procurement, entitlement, compliance, development, operation, or 

management of its Dispensary that comes into being, occurs, accrues, becomes effective, or 

otherwise becomes applicable or required after the Effective Date. 

(c) Compliance.  PARC shall take all actions necessary in furtherance of, in 

compliance with, or otherwise in any way related to any change whatsoever in any applicable 

law, rule, statute, regulation, the entitlement and/or approval process, or other process or 

requirement relative to the procurement, entitlement, compliance, development, operation, or 

management of its Dispensary and Cultivation Facility, that comes into being, occurs, accrues, 
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becomes effective, or otherwise becomes applicable or required after the Effective Date of this 

Agreement. 

6. Cultivation Management Services.  During the Term of this Agreement, as part of 

the Cultivation Management Services, the Manager shall be responsible for the daily 

administration, operation and management of the Cultivation Facility and shall provide all 

management services typically required by a cultivation facility of this kind and size, including, 

but not limited to the following: 

(a) The Manager shall be responsible for implementation of the Cultivation 

Facility’s Business Plan, Security Policies and Procedures, Inventory and Quality Control 

Policies and Procedures, and any other policies and procedures or any amendments thereto, 

approved and adopted by PARC for the Cultivation Facility. 

(b) The Manager shall take any action necessary in furtherance of, in 

compliance with, or otherwise in any way related to any change whatsoever in any applicable 

law, rule, statute, regulation, the entitlement and/or approval process, or other process or 

requirement relative to the procurement, entitlement, compliance, development, operation, or 

management of the Cultivation Facility that comes into being, occurs, accrues, becomes 

effective, or otherwise becomes applicable or required after the Effective Date. 

(c) The Manager and affiliates of Manager shall be responsible for all costs 

and expenses related to the acquisition, occupation, development, build-out, management and 

operations of the Cultivation Facility and its infrastructure. 

(d) The Manager shall implement all actions necessary to ensure the quality, 

safety and security of the Cultivation Facility and associated products including providing 

product testing at industry standards for all products grown and developed for PARC.  The 

Manager shall also be responsible for all costs and expenses related to the testing of its 

Marijuana and Marijuana Products to ensure effectiveness, quality and safety in compliance with 

all applicable regulations, rules and state laws. 

(e) The Manager shall manage and perform product transport and security 

operations related to the Cultivation Facility in full compliance with DHS Rules.  The Manager 

shall also be responsible for collecting payment for wholesale transactions with other 

dispensaries if in cash and shall be responsible for transporting, with appropriate security 

measures and depositing that cash at PARC’s desired location. 

(f) The Manager shall be responsible for the management of engaging, 

training, and evaluating personnel and independent contractors for the Cultivation Facility.  The 

Manager shall employ all employees and independent contractors which the Manager, in the 

exercise of its business judgment, deemed necessary for the operation and management of the 

Cultivation Facility, upon such terms and conditions as the Manager in the exercise of its 

business judgment, deems advisable. 
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(g) The Manager shall implement all actions necessary to ensure all 

employees, volunteers and independent contractors of the Manager who work onsite at the 

Cultivation Facility have acquired and maintain, in good standing at all times, a Dispensary 

Agent Registry Card (“Agent Card”); however, PARC shall be responsible for the online filing 

of all applications for the acquisition of or renewal of Agent Cards.  The Manager shall be 

responsible for all costs and expenses related to the online filing of any such applications for the 

acquisition or renewal of an Agent Card for all employees, volunteers and independent 

contractors of the Cultivation Facility. 

(h) The Manager shall be responsible for logistics management, product 

procurement, product inventory management and operation of the Cultivation Facility including, 

but not limited to the cultivation, production, preparation and packaging of all Marijuana and 

Marijuana Products, in complete compliance with the AMMA, on behalf of PARC. 

(i) The Manager shall maintain separate accounting, bookkeeping, billing, 

collection, cash management, payroll, recordkeeping services and annual audit services 

consistent with Generally Accepted Accounting Principles as it relates to their activities at the 

Cultivation Facility and pursuant to Section 13 of this Agreement, Manager shall give PARC 

access to all such information and documentation. 

(j) The Manager shall prepare all documents and compliance forms requested 

by PARC whether or not they are required or requested by federal or state regulatory authorities, 

including tax forms and documentation as it relates to the Cultivation Facility and shall respond 

to such requests in fourteen (14) business days. 

(k) The Manager shall perform routine maintenance of the Cultivation 

Facility’s facilities and equipment.  All expenses of routine maintenance and operating, including 

supplies, and of extensive maintenance or capital improvements shall be the responsibility of the 

Manager. 

(l) Manager shall ensure the Cultivation Facility is sufficiently covered by 

insurance at coverage amounts that are reasonably requested by PARC in writing.  Such 

insurance may include business liability and property casualty insurance and workers 

compensation insurance on all regular employees, in amounts requested by PARC and sufficient 

to cover any foreseeable civil claims, property damage, or personal injury and to replace the 

Cultivation Facility.  The Manager agrees to name PARC as an additional named insured under 

all such policies as requested by PARC in writing. 

(m) The Manager shall advise and assist PARC in all phases of the long-term 

strategic planning, consulting, development, and oversight of the Cultivation Facility. 

(n) The Manager shall review and authorize all financial expenditures and 

commitments required for the administration, operation, management and oversight of the 

Cultivation Facility and shall provide all records to PARC as requested in writing. 
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(o) The Manager shall be responsible for the negotiation of terms for third 

party funding of the development and operation of the Cultivation Facility, as deemed necessary 

by the Manager, in its reasonable discretion. 

7. Costs and Expenses Related to the Cultivation Facility.  The Parties acknowledge 

and agree there is a great deal of cost and expense related to the maintenance, operation and 

management of the Cultivation Facility, as well as the ongoing cultivation, harvest, preparation, 

production, transportation and storage of Marijuana and Marijuana Products in compliance with 

the terms and covenants contained herein, local and state regulations, and the AMMA.  In 

rendering the Cultivation Management Services described herein, the Manager shall be 

responsible for the ongoing costs and expenses related to the planting, cultivation, harvest, 

preparation, production, packaging and transportation of Marijuana and Marijuana Products on 

behalf of PARC.  Such costs and expenses may include, but shall not be limited to expenditures 

related to the acquisition of seeds and nutrients, upkeep and maintenance of the facility, 

equipment, storage, and all costs and expenses related to the requisite security, labor, packaging, 

transportation, and compliance with local and state regulations and rules, as well as the AMMA 

(collectively referred to herein as the “Cultivation Facility Costs and Expenses”).    

8. Costs and Expenses Related to the Dispensary.  The Parties acknowledge and 

agree there is a great deal of cost and expenses related to the maintenance, operation and 

management of PARC’s Dispensary, in compliance with the terms and covenants contained 

herein.  The Parties acknowledge and agree, PARC, shall be responsible for the ongoing costs 

and expenses related to the management, maintenance and operation of its Dispensary.  Such 

costs and expenses may include, but shall not be limited to expenditures related to the facilities, 

security, labor, equipment, qualifying patient and registered caregiver education and support, and 

compliance with local and state regulations and rules, as well as the AMMA (collectively 

referred to herein as the “Dispensary Costs and Expenses”).   

9. Management Fees.  The Parties acknowledge and agree as good and valuable 

compensation for the Manager rendering the Cultivation Management Services, pursuant to this 

Agreement, on behalf of PARC, PARC shall pay to the Manager the Management Fees (defined 

herein) described in this Section 9.  The Parties have determined in an effort to ensure the 

Manager is compensated at the current fair market value for the Cultivation Management 

Services described herein, and taking into account the Cultivation Facility Costs and Expenses 

and the Dispensary Costs and Expenses, which each Party shall incur, the Management Fees 

which PARC shall pay to the Manager for the cultivation, harvest, preparation, production and 

transportation of Marijuana and Marijuana Products, which PARC shall sell on a retail basis 

verses a wholesale basis, requires a different computation and valuation.  However, in complete 

compliance with the AMMA, nothing contained herein shall be construed to be profit sharing or 

any other profit splitting which would violate PARC’s nonprofit status.  The Parties 

acknowledge and agree the Management Fees which PARC shall pay to the Manager are 

described as follows:   

(a) Retail Management Fee.  The Parties acknowledge and agree as good and 

valuable consideration for the Cultivation Management Services that the Manager shall render on 

behalf of PARC, PARC shall pay the Manager a retail management fee (the “Retail Management 
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Fee”) for all product sold directly to registered patients at the PARC Dispensary equal to the 

Adjusted Revenues from the sales of such products (including, without limitation, Marijuana and 

Marijuana Products).  As used herein, “Adjusted Revenues” means the gross revenues from the 

sale of products (including, without limitation, Marijuana and Marijuana Products); provided, 

that in the case of Marijuana and Marijuana Products, such gross revenues shall be calculated 

assuming such products had been sold to patients at a retail price per-pound equal to the average 

per-pound wholesale price at which PARC sold its Marijuana and Marijuana Products to other 

licensed dispensaries in the previous calendar month, discounted by 10%.  For the avoidance of 

doubt, PARC shall be entitled to that portion of the gross revenues from the sale of products in 

excess of the Adjusted Revenues.  The Parties agree PARC shall remit payment of the Retail 

Management Fee to the Manager on the last day of each calendar month for products sold and 

delivered in that month (the “RMF Payment Date”).  The Parties further agree if PARC fails to 

submit payment of the Retail Management Fee to the Manager on or before the RMF Payment 

Date, interest at an annual rate of ten percent (10%) shall begin accruing until such time as 

payment is submitted in full.   

(b) Wholesale Management Fee.  The Parties acknowledge and agree as good 

and valuable compensation for the Cultivation Management Services which the Manager shall 

render on behalf of PARC for the wholesale sale of Marijuana and Marijuana Products sold on a 

wholesale basis to other duly licensed dispensaries in the State of Arizona, PARC shall pay the 

Manager Ninety Percent (90%) of the gross revenues from such sales, while PARC shall retain 

the remaining Ten Percent ( 10%) in an effort to offset its Dispensary Costs and Expenses (the 

“Wholesale Management Fee”).  The Parties agree PARC shall remit payment of the Wholesale 

Management Fee to the Manager on the last day of each calendar month for all Products sold 

wholesale in that month (the “WMF Payment Date”).  The Parties further agree if PARC fails to 

submit payment of the Wholesale Management Fee to the Manager on or before the WMF 

Payment Date, interest at an annual rate of ten percent (10%) shall begin accruing until such time 

as payment is submitted in full. 

The management fees described in the aforementioned (a) and (b) shall sometimes 

collectively be referred to herein as the “Management Fees”.  The Parties also acknowledge and 

agree the Management Fees, may, from time to time, be amended by the Parties mutual written 

agreement to reflect the evolving needs of the Parties.   

10. Management Fees upon Termination.  Upon the termination of this Agreement for 

any reason, the Parties shall audit the production stage of all Marijuana and/or Marijuana 

Products for which Cultivation Management Services have begun, but which have not been 

completed therefore otherwise entitling the Manager to a Management Fee(s) pursuant to Section 

9 hereof (collectively, the “Termination Product”).  The Parties shall work to fairly distinguish 

between the value of such Management Services that have been performed with regard to the 

Termination Product prior to the termination of this Agreement (the “Pre-Termination 

Cultivation Service Fee”) and the value of the Management Services which have yet to be 

performed with regard to the Termination Product (the “Post Termination Management Fee”).  It 

is the intent of the Parties that the sum of the Pre-Termination Management Fee and the Pre-

Termination Management Fee shall equal the collective Management Fees which would have 

been due to the Manager pursuant to Section 9 hereof, but for the termination of this Agreement.  
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PARC shall pay to the Manager the Pre-Termination Management Fees at such time that such 

Management Fees with regard to the Termination Product would have been payable to the 

Manager, but for the termination of this Agreement. 

11. PARC Contractual Commitment.  The Parties acknowledge and agree, the 

Manager shall be PARC’s sole and exclusive provider of Cultivation Management Services.  

Notwithstanding the foregoing, however, that in the event the Manager’s provision of the 

Cultivation Management Services in accordance with the terms hereof does not result in the 

production of Marijuana and Marijuana Products sufficient to meet PARC’s needs and product 

requirements during the Term, PARC retains the right to then purchase Marijuana and Marijuana 

Products from any other duly licensed dispensary within the State of Arizona, until such time as 

the Cultivation Management Services are producing sufficient Marijuana and Marijuana 

Products, reasonably sufficient to meet PARC’s needs and requirements (in terms of amount and 

quality), at which point PARC shall cease to purchase Marijuana and Marijuana Products from 

other duly licensed dispensaries.   

12. Overproduction of Marijuana.  If the Manager cultivates and produces more 

Marijuana than PARC may sell at its Dispensary, PARC will take whatever actions are necessary 

to sell the excess Marijuana at its Dispensary or to any registered dispensaries in the State of 

Arizona.  The Parties acknowledge and agree the risk of overproduction of Marijuana shall be 

borne mutually by the Parties.   

13. Books and Accounting.  The Parties mutually acknowledge and agree to provide 

the other Party with reasonable access to its accounting, books, records, and financials, at the 

request of the reviewing Party, during normal business hours and in no event more than seven (7) 

business days after a request is made. 

14. Real Property; Absolute Net Lease.  The Parties acknowledge that JJSM Real 

Estate, LLC (the “Landlord”) owns certain real estate, improvements and fixtures constituting 

the facilities of the Cultivation Facility, located at 15 N. 57
th

 Drive Phoenix, Arizona 85043 (the 

“Premises”).  The Manager and PARC have entered into an Absolute Net Lease Agreement of 

even date herewith (the “Lease”) wherein PARC agrees to lease the Premises from the Landlord 

and, pursuant to this Agreement, the Manager shall operate the Cultivation Facility on behalf of 

PARC.  Pursuant to the Lease, the Landlord has granted PARC and the Manager the exclusive 

right, authority and license to access, occupy and utilize the Premises for the purpose of 

operating its Cultivation Facility, pursuant to the Dispensary License.  All expenses incurred to 

lease, maintain, manage and operate the Premises shall be borne solely by PARC. 

15. Transfer of Marijuana and Marijuana Products Upon Termination.  Upon the 

termination of this Agreement for any reason, the Parties shall work to immediately ensure that 

any and all Marijuana and Marijuana Products or any derivative thereof in possession of the 

Manager to PARC’s Dispensary or any portion thereof are transferred to a licensed dispensary in 

the State of Arizona.  As acknowledged by the Parties in this Agreement, PARC is the holder of 

the Dispensary License and is therefore at all relevant times, the sole owner of all Marijuana and 

Marijuana Products cultivated, harvested, produced and prepared at the Cultivation Facility 

pursuant to this Agreement. 
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16. Reciprocal Access to Facilities and Operations.  The Parties agree to provide 

access to, and reasonable work space as necessary, within their respective facilities for 

compliance oversight.    

17. PARC Dispensary Sales.  The Parties acknowledge and agree the sale of all 

Marijuana and Marijuana Products shall remain under the sole and exclusive operation, 

management and control of PARC, separate in all forms from its relationship with the Manager 

as described herein.  

18. Use of PARC Name.  The Parties hereby acknowledge and agree that the 

Manager may list PARC as a client in promotional materials and may utilize PARC as a 

reference for Manager’s pursuit of additional clients. 

19. Independent Contractor Status; Authority.   

(a) The relationship of the Manager to PARC is that of an independent 

contractor and none of the provisions of this Agreement shall be construed to or shall create a 

relationship of agency, representation, joint venture, ownership, control or employment between 

the Parties, and it is understood and agreed that Manager is at all times acting and performing the 

Cultivation Management Services pursuant to this Agreement as an independent contractor and 

not as an employee of PARC, and for all purposes, including federal and state tax purposes, 

Manager will not be treated as an employee with respect to the rendering of the Cultivation 

Management Services.  As such, PARC shall not withhold taxes with respect to the Manager’s 

Compensation hereunder.  PARC shall not control or direct the manner or methods by which the 

Manager performs the Cultivation Management Services set forth in this Agreement; however, 

the Manager shall be responsible for performing the Cultivation Management Services in a 

manner so as, at all times, to ensure that the contemplated Cultivation Management Services are 

completed and performed in a competent, efficient and satisfactory manner. 

(b) The Parties agree that the Manager shall obtain and maintain any 

insurance required by law for the lawful operation of the Cultivation Facility and name PARC as 

an additional insured.  The Manager shall maintain accurate records, comply with all applicable 

state and local laws, rules and regulations and at all times ensure the Cultivation Facility remains 

in compliance with the AMMA.   

(c) The Parties agree the Manager shall implement all actions necessary to 

ensure all employees, volunteers and independent contractors of the Cultivation Facility have 

acquired and maintain, in good standing at all times, an Agent Card; however, PARC shall be 

responsible for the online filing of all applications for the acquisition of or renewal of Agent 

Cards.  The Manager shall be responsible for all costs and expenses related to the online filing of 

any such applications for the acquisition or renewal of an Agent Card for all employees, 

volunteers and independent contractors of the Cultivation Facility. 

(d) The Parties expressly agree that PARC has not established the specific 

methods of how the Manager should perform the Cultivation Management Services pursuant to 

this Agreement. PARC is relying on the Manager’s knowledge, experience and expertise as an 
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IN WITNESS WHEREOF, the Parties have executed this Agreement as of the Effective 

Date. 

PARC: 

 

PEACE RELEAF CENTER I  

d/b/a PATIENT ALTERNATIVE RELIEF CENTER, 

an Arizona nonprofit corporation 

 

By:   By:        

Name: Cynthia Oehme   Name: Nick Bartoni Schaeffer   

Its: President and Director   Its: Vice President, Secretary and Director  

 

By:    By:        

Name: Nicole Perry   Name: David Forman    

Its: Treasurer and Director   Its: Director      

 

 

MANAGER: 

 

PREMIER CONSULTING AND MANAGEMENT 

SOLUTIONS, LLC,  

an Arizona limited liability company 

 

By its Co-Managers: 

 

 

By:   

Name:  Jeff Schaeffer, Co-Manager 

   

 

 

By:   

Name:  Brad Beck, Co-Manager 

   

 

 

 

 

 

 


